[image: image1.jpg]pennsylvania

L
y
24
‘ﬂ l DEPARTMENT OF GENERAL SERVICES




ATTACHMENT A
LEASE AGREEMENT FORM
This LEASE AGREEMENT ("Lease" or “Lease Agreement”), is made and entered onto this [image: image2.jpg]


 day of [image: image3.jpg]


 by and between the Commonwealth of Pennsylvania (the “Commonwealth”), acting by and through its Department of General Services, hereinafter referred to as "Lessor" and 
[image: image4]  hereinafter referred to as "Lessee".
WHEREAS, Act of May 21, 1943, P.L. 595, as amended, 71 P.S. Section 1565.1 authorizes Lessor to secure a tenant for the operation of a restaurant or restaurants in the State Capitol and other State office buildings; and
WHEREAS, Lessor solicited proposals for the lease and operation of the Capitol Restaurant in Harrisburg, PA, through Solicitation for Proposals, No. 94959, which was issued on
[image: image5], 2019; and
WHEREAS, after evaluation of the proposals, Lessor selected Lessee as the tenant to operate the Capitol Restaurant in the East Wing of the Main Capitol.
THEREFORE, in consideration of the following mutual promises, and intending to be legally bound hereby, Lessor and Lessee agree to the following terms and conditions:
1. DEFINITIONS. The following words and phrases, when used in this Lease or any amendment hereto, shall have the meanings given to them in this Paragraph:
a. "Accounting Periods" means the two (2) Accounting Periods of four (4) weeks each and one (1) Accounting Period of five (5) weeks which occur in each quarter.
b. "Charge" means a charge established by Lessee, which is reasonably allocated to the account, for certain services provided by Lessee to client locations.
c. "Direct Cost' means a cost incurred by Lessee directly attributable to services provided under this Lease.
d. "Food Service Operations" means the Dining Services (as defined below), Catering Services and coffee kiosk and any other revenue generating activities to be conducted by Lessee at the Premises.
e. "Net Revenue" is defined as Gross Revenue less any applicable sales tax.
f. "Premises" is defined below.
g. "Profit" means Net Revenue less all direct costs, including payroll, and less the lease fee (if applicable) paid to the Lessor.
h. "Reimbursable Costs" means the Direct Costs and Charges to be charged to the account under this Lease.
2. PREMISES. Lessor hereby lets unto Lessee the premises known as the Capitol Restaurant consisting of approximately 13,680 square feet of useable space in the East Wing of the Main Capitol (hereinafter called the "Premises" or the "Capitol Restaurant").
3. DINING SERVICES. Lessee agrees to operate a restaurant on the Premises for use by both employees of the Commonwealth and the general public ("Dining Services") as described in Solicitation for Proposals #94959 ("SFP"), incorporated herein and made a part of this Lease. At a minimum, Dining Services must include the following:
a. Lessee must provide Dining Services each weekday year-round, except the following days of each calendar year: New Year's Day, Dr. Martin Luther King, Jr. Day, Presidents' Day, Memorial Day, Independence Day, Labor Day, Columbus Day, Veteran's Day, Thanksgiving Day, Day after Thanksgiving, and Christmas Day.
b. Lessee must provide Dining Services at the Premises between the hours of [Intentionally left blank] Breakfast must be served between the hours of [Intentionally left blank]. Lunch must be served between the hours of [Intentionally left blank].
c. Lessee may close restaurant operations to the public during the week between Christmas and New Year's for an annual "deep cleaning" procedure.
d. Lessee shall operate the Capitol Restaurant as a "PA Preferred" restaurant serving and promoting Pennsylvania-sourced foods.
e. Lessee must offer high quality food, a reasonable variety of choices, and prices that are competitive with similar establishments in the local area.
f. Lessee shall follow the food service strategy outlined in the Work Plan in its Proposal, offering quality products that deliver the highest level of customer satisfaction.
g. All items in this Paragraph, including hours of operation, points of service and items offered, may be adjusted if an adjustment is warranted by the business climate. All adjustments will be as mutually agreed by the parties.
4. CATERING SERVICES. Lessee may prepare food in the Premises for catering to offices in the Capitol Complex or to buildings within the local vicinity ("Catering Services").
5. LIMITATION ON USE. Lessee will only be permitted to use the Premises for the following purposes: 1. sale of food and beverages; 2. operation of catering business; 3. sale of lottery tickets; 4. promoting PA sourced foods; 5. food preparation for special events on the Capitol Complex grounds; and 6. culinary demonstrations and for no other purposes.
6. TERM. The initial term of the Lease shall commence on January 1, 2020 or when this Lease has been fully executed (the “Effective Date”) and shall extend for a period of three years after the Effective Date.
7. OPTIONS. Lessor shall have the option, with the mutual consent of Lessee, to renew this Lease for seven (7) additional one-year terms. If the Lessor intends to exercise any option under this Paragraph, it must provide notice to Lessee at least ninety days prior to the expiration of the then current Lease term and Lessee should notify Lessor of its concurrence/non-concurrence within thirty days.
8. FINANCIAL TERMS.
a. All facilities, equipment and services to be provided by Lessor under this Lease shall be provided at Lessor's expense.
b. Lessee shall retain all receipts from the Food Service Operations and from which it shall be entitled to reimburse itself for all Reimbursable Costs incurred by Lessee in providing services under this Lease. The total of the Reimbursable Costs shall be referred to as Lessee's "Entitlement." Lessor does not guarantee any Entitlement to Lessee, it being understood that Lessee shall receive its Entitlement only if receipts from Lessee's operations are sufficient to cover Lessee's Entitlement; provided, however, if receipts from any operating year are insufficient to reimburse Lessee for its full Entitlement, Lessee may reimburse itself for such deficit from receipts in succeeding operation years.
c. Lessee agrees to pay Lessor, on an Accounting Period basis, a share of the Net Revenue in an amount equal to:
Upon commencement of a fully executed Lease Agreement through [Insert date] … [Insert 0.00 %]
Beginning on [Insert date] through the remainder of the term of the Lease … [Insert 0.00 %] of the total Net Revenue. If the annual total Net Revenue exceeds $1.5M, the percentage will increase to [Insert 0.00 %].
d. Lessee shall invest at least _______________ in Grand Re-Opening enhancements.  Lessee commits to additional investment dollars as follows: ______________________________________________________________________________________________________________________.

9. ACCOUNTING.
a. Within thirty (30) days after the end of each Accounting Period, Lessee will submit to Lessor an operating statement for such period and will pay to Lessor the amount, if any, owed to Lessor under Paragraph 8 (c).
b. Within thirty (30) days following the close of each year of operations, Lessee shall provide Lessor with an accounting of the additional investment dollars realized as provided in Paragraph 8 (d).
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10. CAPITAL INVESTMENT. Lessor and Lessee agree that investments and renovations to the Premises may be performed by the Lessee but only with the express written approval of the Lessor, which shall not be unreasonably withheld. Prior to the commencement of any renovations, Lessee shall submit renovation drawings and specifications prepared by a Pennsylvania licensed architect and/or engineer to Lessor for written approval. Lessor reserves the right to specify standards which must be maintained for any renovations to the Premises. All renovations, alterations and repairs performed by Lessee must comply with all statutes and regulations governing the Commonwealth's contracts for the procurement of renovations, alterations and repairs, including, but not limited to, the Prevailing Wage Act, 43 P.S. 5165-1 et seq., and the Steel Products Procurement Act, 73 P.S. 51881 et seq. Any and all renovations, alterations and repairs, with the exception of any installed telephone systems, made to the Premises by either Lessee or Lessor, shall become part of the real estate and become the property of Lessor upon termination of this Lease, unless otherwise agreed to in writing.
Lessor will also invest in improvements designed to increase sales and profitability at the Food Service Operations. Lessor and Lessee will mutually decide which investments are to be made by Lessor.
11. PRICING. Lessee will establish and maintain prices for the Food Service Operations which are competitive with local retail establishments with similar operations such as quick serve restaurants, casual dining restaurants, catering companies and convenience stores.
12. PURCHASING. Lessee shall purchase and pay for, as a Direct Cost, all food, supplies and services utilized in the Food Service Operations. Lessee will credit local trade discounts to the account. Cash discounts or discounts not exclusively related to Lessee's Food Service Operations at the Premises shall not be credited to the account.
In the event an affiliated company or division of Lessee furnishes products or ancillary services necessary for the efficient operation of the Food Service Operations at the Premises, charges to the account for such products or ancillary services shall be competitive with the cost of obtaining such products or ancillary services from an independent source in the open market.
13. AUDITS. Lessor shall have the right, at reasonable times and at a site designated by the Lessor, to audit the books, documents and records of the Lessee to the extent that the books, documents and records relate to the revenues, costs and expenses for the Dining Services and Catering Services. Lessee agrees to maintain records that will support the revenues generated, prices charged and costs incurred for the Dining Services and Catering Services. Lessee shall preserve books, documents, and records that relate to revenues, costs and pricing for the Dining Services and Catering Services for a period of three (3) years from date of final payments. Lessee shall give full and free access to all records to Lessor and/or its authorized representatives.
14. LEASE SERVICES. At no cost to Lessee, Lessor will provide heat, ventilation, and air condition, all energy used on the Premises, hot and cold water, sewer, window washing (on the outside of the glass), light fixture maintenance, carpet shampooing in dining areas, cleaning services for the atrium dining area at the Capitol Restaurant, and trash removal. Lessee shall be responsible for all other janitorial and cleaning services (including janitorial and cleaning services in public areas where Lessee has provided catering services), surface hood and exhaust cleaning, grease trap maintenance, grease removal and pest control. Telephone access will be provided by Lessor, but will be maintained by Lessee.
15. MAINTENANCE AND REPAIRS. Lessor will maintain all of the present furniture, fixtures, equipment, facilities, and utilities for the Premises in serviceable condition during the Lease term. Lessee may, at its cost, install additional or alternative equipment with the written approval of Lessor, which shall not be unreasonably withheld. Maintenance of such Lessee-installed equipment shall be the sole responsibility of Lessee, unless otherwise agreed to in writing.
At the conclusion of the final lease term, Lessee shall be responsible to remove any Lessee-installed equipment, and to restore the Premises to its prior condition, reasonable wear and tear excluded, unless otherwise agreed to in writing.
In all instances, damages to the furniture, fixtures, equipment, facilities, and utilities of the Premises in excess of ordinary wear and tear shall be rectified promptly by Lessee at Lessee's expense.
16. OTHER EQUIPMENT. If Lessee so elects, during the Lease term, Lessor shall provide for use by Lessee all glassware, flatware, chinaware, kitchen cutlery, serving trays and kitchenware, and shall replace such items which are obsolete or, through normal service, worn beyond use. Lessee shall have the option to utilize all of these items, or any portion thereof, but shall return to Lessor's possession all such items at the expiration of the then current Lease term.
17. RIGHT TO KNOW.
a. The Pennsylvania Right-to-know Law, 65 P.S. §§ 67.101-3104, ("RTKL") applies to this Lease.  For the purpose of these provisions, the term “the Lessor” shall refer to the contracting Commonwealth agency.
b. If Lessor needs Lessee's assistance in any mater arising out of the RTKL related to this Lease, it shall notify Lessee using the legal contact information provided in this Lease. Lessee, at any time, may designate a different contact for such purpose upon reasonable prior written notice to Lessor.
c. Upon written notification from Lessor that it requires Lessee's assistance in responding to a request under the RTKL for information related to this Lease that may be in the Lessee's possession, constituting, or alleged to constitute, a public record in accordance with the RTKL ("Requested Information"), the Lessee shall:
i. Provide Lessor, within ten (10) calendar days after receipt of written notification, access to, and copies of, any document or information in Lessee's possession arising out of this Lease that Lessor reasonably believes is Requested Information and may be a public record under the RTKL ("Requested Information"); and
ii. Provide such other assistance as Lessor may reasonably request, in order to comply with the RTKL with respect to this Lease.
d. If Lessee considers the Requested Information to include a request for a Trade Secret or Confidential Proprietary Information, as those terms are defined by the RTKL, or other information that Lessee considers exempt from production under the RTKL, Lessee must notify Lessor and provide, within seven (7) calendar days of receiving the written notification, a written statement signed by a representative of Lessee explaining why the requested material is exempt from public disclosure under the RTKL.
e. Lessor will rely upon the written statement from Lessee in denying a RTKL request for the Requested Information unless Lessor determines that the Requested Information is clearly not protected from disclosure under the RTKL. Should Lessor determine that the Requested Information is clearly not exempt from disclosure, Lessee shall provide the Requested Information within five (5) business days of receipt of written notification of Lessor's determination.
f. If Lessee fails to provide the Requested Information within the time period required by these provisions, Lessee shall indemnify and hold Lessor harmless for any damages, penalties, costs, detriment or ham that Lessor may incur as a result of Lessee's failure, including any statutory damages assessed against Lessor.
g. Lessor will reimburse Lessee for any costs associated with complying with these provisions only to the extent allowed under the fee schedule established by the Office of Open Records or as otherwise provided by the RTKL if the fee schedule is inapplicable.
h. Lessee may file a legal challenge to any Commonwealth decision to release a record to the public with the Office of Open Records, or in the Pennsylvania Courts, however, Lessee shall indemnify Lessor for any legal expenses incurred by Lessor as a result of such a challenge and shall hold Lessor harmless for any damages, penalties, costs, detriment or ham that Lessor may incur as a result of Lessee's failure, including any statutory damages assessed against Lessor, regardless of the outcome of such legal challenge. As between the parties, Lessee agrees to waive all rights or remedies that may be available to it as a result of Lessor's disclosure of Requested Information pursuant to the RTKL.
i. Lessee's duties relating to the RTKL are continuing duties that survive the expiration of this Agreement and shall continue as long as Lessee has Requested Information in its possession.
18. SOLICITATION FOR PROPOSALS PROPOSAL AND BEST AND FINAL OFFER. The SFP and the Proposal submitted by the Lessee, dated [image: image7.jpg]


 are expressly incorporated into and made a part of this Lease, and shall be obligations of Lessee. In the event of a conflict between the SFP, the Proposal, and these Lease terms, the following order of precedence shall apply:
a. These Lease terms
b. The Lessee’s Proposal
c. The SFP
19. COMPENSATION FOR DAMAGES. Lessee agrees to keep the Premises in a clean, safe and healthful condition and upon termination of this Lease will ensure that the Premises are left in a clean, safe, and healthful condition. An inspection will be made of the Premises by Lessor on the date of departure by Lessee to determine the condition of the Premises. If the Premises are not left in as good condition as when Lessee took possession, or if there is damage to the Premises, Lessee agrees to restore and otherwise repair the Premises, ordinary wear and tear excepted. A joint inspection of the Premises by Lessor and Lessee will occur before Lessee occupies the Premises to establish a baseline condition.
20. SIGNS. Exterior signage must give a visual first impression that is clean, and appealing, yet refined in appearance in a manner appropriate for the State Capitol Building of the Commonwealth of Pennsylvania. Any exterior signage must be submitted to Lessor for approval at least 24-hours prior to posting, and such approval shall not be unreasonably withheld.
21. NO LESSOR RESPONSIBILITY. Lessor shall not be responsible for any costs associated with the establishment or operation of the Food Service Operations at the leased Premises, except as specifically set forth in this Lease. Lessor shall in no way be responsible for Lessee's debts and contractual obligations associated with Lessee's use or operation of the Premises.
22. RIGHT OF ENTRY. Lessee shall allow Lessor, and any party acting under authority of Lessor, to enter upon the Premises for any reasonable purposes. Where practicable, Lessor shall provide the Lessee reasonable notice of such entries.
23. HOLD HARMLESS. Lessee shall indemnify and save Lessor, its agents, representatives, and employees, harmless from all claims for damage to property and for illness of, injury to or death of any persons arising from the use and operation of the Premises by Lessee.
24. EMPLOYEES. Lessee shall provide and pay a staff of its personnel on duty at the Premises for the efficient management of the Food Service Operations. Subject to the limitations of Paragraph 8, Lessee shall be reimbursed for the Direct Costs incurred by Lessee in connection with personnel on duty at the Premises, including compensation and related payroll costs, and shall charge the account a Charge for fringe benefits and human resource services.
Lessee agrees to interview all employees, presently employed by the current restaurant contractor at the Premises, who are interested in continuing their employment with Lessee. Lessee shall advise Lessor of those current employees who are not retained and the reason for their non-retention.
Lessee shall, at its cost and expense, arrange for a background check for each of its employees, as well as the employees of any of its sub-lessees, suppliers and subcontractors, who will have on-site access or remote electronic access to the Premises for the operation of the restaurants. Such background checks must include, at a minimum, the information contained in Commonwealth's Request for Criminal Record Check Form and procedure.
The background check must be conducted for each employee prior to access by the employee and semi-annually thereafter. Lessor must submit for each employee either: (1) a certification that there was a positive background check and no known employee propensity to, or connection with, violent or terroristic behavior; or (2) a request to the Lessor for access by an individual who has a negative background check. Such request must be accompanied by: (1) full disclosure of the criminal activity or violent or terroristic propensities; (2) the reasons for the need to employ the individual; and (3) the safeguards, precautions or actions that will be taken by Lessee to ensure no recurrence of the individual's behavior.
No employee of Lessee will be given on-site access or remote electronic access to the Premises until Lessor approves that employee under the terms of this Paragraph. If, at any time, it is discovered that an employee of Lessee, sub-lessee, subcontractor or supplier working as defined above has a criminal record that includes a felony or misdemeanor which raises concerns about building security or is otherwise job-related, or if information comes to the attention of Lessee concerning an employee's propensity to, or connection with, violent or terroristic behavior, Lessee must: (1) not assign that employee to any facilities of Lessor; (2) remove any access privileges already given to the employee; and (3) not permit that employee remote access unless and until Lessor gives written approval. Lessor may withhold its approval in its complete discretion. Failure of Lessee to comply with the terms of this Paragraph may result in a default of the Lease.
For the purposes of this Paragraph, a negative background check is one that contains activity classified as a felony or misdemeanor or any report containing information that indicates an employee's propensity to, or connection with, violent or terroristic behavior. A positive background check is one that contains no activity classified as a felony or misdemeanor and no knowledge or report containing information that indicates an employee's propensity to, or connection with, violent or terroristic behavior.
25. FIRE SAFETY. Lessor will maintain all fire protection signaling and control systems in the Premises. Lessee is responsible for implementing all other fire/safety practices/policies required by N.F.P.A. 101 pertaining to a C5 occupancy, including the installation, inspections, and maintenance of fire extinguishers. Lessee will notify Lessor of all inspection results/reports as occurring.
26. RISK OF LOSS OR DAMAGE. Lessee assumes the risk of loss or damage to the Premises and all equipment located at the Premises, whether Lessor-owned, Lessee- owned, or owned by a subcontractor, supplier or other third party.
27. INSURANCE. Lessee shall provide and maintain for the benefit of the Lessor and itself, as their respective interest may appear, adequate insurance in amounts satisfactory to Lessor with responsible insurance companies licensed to do business in the Commonwealth of Pennsylvania insuring:
a. Worker's Compensation Insurance sufficient under the laws of Pennsylvania to cover all of its employees working on the Premises.
b. Comprehensive General Liability Insurance in combination with excess of $2,000,000 per occurrence, bodily injury and property damage combined, to include:
i. Products Liability Insurance, and
ii. Fire and Extended Coverage on all contents owned by the Lessee related to facilities.
c. Lessor agrees to immediately notify Lessee of all losses or claims for which it will seek indemnity under this agreement. Lessor agrees not to incur any cost or expense with respect to any such loss or claim without the approval of Lessee and further agrees to fully cooperate with Lessee and Lessee's authorized representatives in the investigation, defense and settlement of all such claims.
Policies shall be occurrence rather than claims-made policies and shall include the Commonwealth of Pennsylvania as an additional insured except on Workers' Compensation, with respect to the liability arising out of the performance of Lessee's work under this Lease Agreement. The Lessee or his/her insurance agent or company must forward evidence of the aforementioned liability insurance coverage to the Bureau of Real Estate/Land Management Division, Department of General Services, Room 505 North Office Building. Harrisburg, Pennsylvania, 17125, prior to occupancy.
The Lessee or his/her insurance agent or company shall notify Lessor at least 1 month prior to any transfer or cancellation of the aforementioned insurance coverage. Lessee shall charge the Food Service Operations account a Charge for providing insurance coverage and related services.
28. INFORMATION TECHNOLOGY SYSTEM. Lessee shall develop, implement, operate and maintain an information technology system (which may include, but not be limited to, hardware, owned and licensed software and systems support and training) to support the services provided by Lessee (the "IT System"). The Food Service Operations account will receive a Charge for the development, implementation, operation and maintenance of the IT System. Lessor shall provide a suitable environment, including such heat, air conditioning, phone and utility service as may be reasonably required for the operation of the IT System.
29. CONFIDENTIAL INFORMATION AND PROPRIETARY MATERIALS.
a. Confidential Information: All financial, statistical, operating and personnel materials and information, including, but not limited to, technical manuals, recipes, menus and meal plans, policy and procedure manuals and computer programs relative to or utilized in Lessee's business or the business of any subsidiary or affiliate to Lessee, shall be the property of Lessee and shall be confidential except to the extent that Lessor is required to disclose any such information by state or federal law or by order of a court of competent jurisdiction in which case Lessor agrees to provide prompt notice to Lessee of such requirement. Lessor shall keep such information confidential and shall so instruct its agents, employees and independent contractors, and the use of such information by Lessor in any manner shall not affect Lessee's ownership or the confidential nature of such information. Lessor shall not photocopy or otherwise duplicate any such materials without the prior written consent of Lessee.
b. Proprietary Materials: Lessor agrees that all computer software programs, signage and marketing and promotional literature and material (collectively referred to as "Proprietary Materials") used by Lessee on Lessor's Premises in connection with Food Service Operations provided by Lessee under this Lease shall remain the property of Lessee. upon termination of this Lease, all use of trademarks, service marks and logos owned by Lessee or licensed to Lessee by third parties shall be discontinued by Lessor, and Lessor shall immediately return to Lessee all Proprietary Materials.
30. RECEIVING AREA PARKING AND ACCESS TO THE PREMISES. All deliveries to the Capitol Restaurant shall be made through the North Office Building’s garage entrance and parking area off of North Street. To access the Capitol Restaurant from this entrance, the Lessee shall have access to the freight elevator marked "Restaurant Only' which leads directly to the Capitol Restaurant kitchen. All deliveries to the Capitol Restaurant shall be made through the North Office Building’s garage entrance and parking area off of North Street. To access the Capitol Restaurant from this entrance, the Lessee shall have access to the freight elevator marked "Restaurant Only" which leads directly to the Capitol Restaurant kitchen.
In addition to these delivery/transport accommodations, Lessee shall access the Premises through all public corridors and entrances. Lessee shall have access to the Premises between the hours of 6:00 AM and 5:00 PM. In the event of the Main Capitol and East Wing and/or Keystone Building being closed to the public, Lessee shall not be permitted to access the Premises. If Lessee is not permitted access to the Premises, Lessee's failure to perform any of the services required under this Lease will not be considered a breach of this Lease. Further, any losses incurred by Lessee as a result of Lessor's unreasonably denying Lessee access to the Premises shall be borne by Lessor.
31. WILLFUL NEGLECT. Willful neglect, failure, or refusal by either party to carry out any substantial provisions of this Lease, shall be cause for termination of this Lease if such party has not cured such failure to carry out the substantial provision of this Lease within ten (10) days of being notified by the other party of such failure.
32. ORDINANCES AND REGULATIONS. Lessee shall have the sole responsibility to comply with all federal, state, and local and municipal laws, ordinances and regulations with respect to the Food Service Operations. Lessee's failure to comply with this requirement shall be cause for termination of this Lease.
33. CONDITIONS OF OCCUPANCY. Lessee shall be permitted to occupy the Premises only after the following conditions are satisfied:
a. Proof of the required adequate liability and property insurance is provided to Lessor.
b. All licensure and occupancy requirements are completed to the satisfaction of Lessor.
34. HEALTH AND SAFETY. Lessee will comply with all local, state and federal health and safety standards for food preparation and food service.
35. LIAISON. Lessee shall designate a representative to act as its liaison with Lessor, and who shall meet with a representative of Lessor regularly to discuss all issues and problems related to this Lease. Such representative of Lessee shall also act as a point of contact for Lessor regarding all other routine matters regarding this Lease.
36. DONATION OF EXCESS PREPARED FOOD. Lessee agrees to make a good-faith effort to donate excess prepared food as outlined in Management Directive 215.13, Donation of Excess Prepared Food. To access the most current copy of Management Directive 215.13, go to www.oa.pa.gov/Policies/md/Documents/215_13.pdf. 
37. MAIL AND PARCEL SERVICES. Lessor will not sort, deliver, or accept the Lessee's mail, packages, or deliveries. Lessee may receive mail and packages for the restaurant addressed to:
Capitol Restaurant
Commonwealth of Pennsylvania

Main Capitol Building and East Wing
Harrisburg, Pennsylvania 17125
38. ALCOHOL AND FIREARMS. Alcohol and firearms are not permitted on the Premises.
39. SMALL DIVERSE BUSINESS AND SMALL BUSINESS PARTICIPATION COMMITMENT.
Lessee agrees to meet and maintain the commitments to small diverse businesses and small businesses made in its Small Diverse Business and Small Business Participation Submittal, which is attached hereto as Exhibit “A” and made a part hereof.  Any proposed change to a small diverse business or small business commitment must be submitted to the DGS Bureau of Diversity Inclusion and Small Business Opportunities (“BDISBO”), which will make a recommendation as to a course of action to the Contracting Officer.  Lessee shall complete the Prime Contractor’s Quarterly Utilization Report and submit it to the Contracting Officer and BDISBO within ten (10) workdays at the end of each calendar quarter that the Lease is in effect.

40. PENNSYLVANIA LOTTERY. Lessee will be required, within 90 days of the execution of the Lease Agreement, to successfully negotiate with the Pennsylvania Department of Revenue, for the acquisition and installation of a PA Lottery sales point. At minimum, Lessee must have the ability to sell instant tickets, and the ability to make payouts to winners at the point of sale at established legal levels.
41. CONTRACTOR INTEGRITY PROVISIONS. Included in and made a part of this Lease is Exhibit "B" (attached), a clause regarding Contractor Integrity by Lessee. It shall be understood that the word "Contractor" as used in Exhibit "B" shall refer to Lessee.
42. NON-DISCRIMINATION/SEXUAL HARASSMENT. Included in and made a part of this Lease is Exhibit "C" (attached), a clause regarding nondiscrimination/sexual harassment by Lessee. It shall be understood that the word "Contractor" as used in Exhibit "C" shall refer to Lessee.
43. AMERICANS WITH DISABILITIES ACT. Included and made a part of this Lease is Exhibit “D" (attached), a clause regarding compliance with the Americans With Disabilities Act by Lessee. It shall be understood that the word "Contractor" as used in Exhibit "D" shall refer to Lessee.
44. CONTRACTOR RESPONSIBILITY PROVISIONS. Included and made a part of this Lease is Exhibit "E" (attached), a clause regarding Contractor Responsibility by the Lessee. It shall be understood that the word "Contractor" as used in Exhibit "E" shall refer to Lessee. It shall also be understood the signature of the Lessee on this Lease shall constitute the written certification required by the Contractor Responsibility Provisions.
45. ENHANCED MINIMUM WAGE PROVISIONS. Included and made a part of this Lease is Exhibit "F" (attached), a clause regarding compliance with Enhanced Minimum Wage by the Lessee. It shall be understood that the word "Contractor" as used in Exhibit "F" shall refer to Lessee. 

46. NOTICE. Any notice or demand from Lessee to Lessor or from Lessor to Lessee shall be in writing and shall be delivered by hand or by deposit in the United States Mail, postage prepaid, via registered or certified mail.
If Lessor, in an envelope addressed to the attention of:
Department of General Services
Bureau of Real Estate
505 North Office Building
Harrisburg, PA 17125
Attn: Director of Real Estate
If to Lessee:
[Intentionally left blank]
47. SURRENDER OF POSSESSION. Lessee agrees to peaceably surrender possession and occupancy of the Premises at the termination of the Lease. Said surrender shall be consistent with all applicable terms, conditions and covenants of this Lease.
48. TERMINATION FOR CAUSE. If through any cause, Lessee shall fail to fulfill in a timely and proper manner its obligations under this Lease, Lessor shall give Lessee days to correct the deficiency. If Lessee fails to correct the deficiency, Lessor may terminate this Lease by giving written notice to Lessee setting forth the reasons for and the effective date of such termination. If this Lease is terminated as a result of Lessee's nonperformance or unsatisfactory performance, Lessor shall have all rights and remedies available to it under this Lease and the law, including the right to seek damages.
Lessee may terminate this Lease for cause if Lessor fails to fulfill in a timely and proper manner its obligations under this Lease. Lessee shall give Lessor thirty days to correct the deficiency. If Lessor fails to correct the deficiency, Lessee may terminate this Lease by giving written notice to Lessor setting forth the reasons for and the effective date of such termination.
For purposes of this Paragraph,, “Cause” includes the Food Service Operations not being profitable for three or more Accounting Periods during any six-month period or not being profitable on a cumulative basis during any six-month period, excluding the first three months after the Effective Date of this Lease. "Profitable" means Lessee recovers its full Entitlement and at least two percent of total Net Revenue from Food Service Operations for such Accounting Periods. If at any time after the first three months from the effective date of this Lease, Lessee's operations are not profitable, Lessee may notify Lessor and shall propose a plan to restore the Food Service Operations to profitability, and the parties agree to negotiate in good faith to adopt such a plan. If after 15 days the parties have not agreed to a plan to restore the Food Service Operations to profitability, Lessee may terminate this Lease upon 30 days' notice to Lessor. In the event such termination by Lessee, Lessor shall have the sole option to extend this Lease for up to an additional 90 days from the effective date of termination to allow Lessor to obtain a replacement vendor, during this 90-day period, the amount payable to Lessor under Paragraph 8(c) shall be eliminated if the Food Service Operations are not profitable. If the Lessor is unable to find a replacement vendor prior to the end of the 90-day period, Lessee may continue to provide the Food Service Operations under renegotiated financial terms.
49. APPLICABLE LAW. This Lease shall be interpreted, construed, and enforced in accordance with the laws and regulations promulgated by the Commonwealth of Pennsylvania (without regard to any conflict of laws provisions) and the decisions of the Pennsylvania courts.
50. DISPUTES.
a. In the event of a controversy or claim arising from this Lease Agreement, the Lessee must, within six months after the cause of action accrues, file a written claim with Lessor for a determination. The claim shall state all grounds upon which the Lessee asserts a controversy exists. If Lessee fails to file a claim or files an untimely claim, Lessee is deemed to have waived its right to assert a claim in any forum. At the time the claim is filed, or within sixty (60) days thereafter, either party may request mediation through the Commonwealth Office of General Counsel Dispute Resolution Program.
b. If Lessee or Lessor requests mediation and the other patty agrees, Lessor shall promptly make arrangements for mediation. Mediation shall be scheduled so as to not delay the issuance of the final determination beyond the required 120 days after receipt of the claim if mediation is unsuccessful. If mediation is not agreed to or if resolution is not reached through mediation, Lessor shall review timely-filed claims and issue a final determination, in writing, regarding the claim. The final determination shall be issued within 120 days of the receipt of the claim, unless extended by consent of Lessor and Lessee. Lessor shall send his/her written determination to Lessee. If Lessor fails to issue a final determination within the 120 days (unless extended by consent of the parties), the claim shall be deemed denied. Lessor’s determination shall be the final order of the Commonwealth.
c. Within fifteen (15) days of the mailing date of the determination denying a claim or within 135 days of filing a claim if, no extension is agreed to by the parties, whichever occurs first, Lessee may file a statement of claim with the Commonwealth Board of Claims. Pending a final judicial resolution of a controversy or claim, Lessee shall proceed diligently with the performance of the Lease Agreement in a manner consistent with the determination of Lessor and Lessor shall compensate Lessee pursuant to the terms of the Lease Agreement.
51. PRESS RELEASES. Lessee shall not issue press releases, Internet postings, advertisements or any other public communications pertaining to this lease agreement   without the prior written approval of the Lessor.
52. SEVERABILITY. If a Court of competent jurisdiction or governmental regulatory agency determines any portion of the Lease to be invalid, it shall be severed and the remaining portions of this Lease shall control.
53. ENTIRE AGREEMENT; AMENDMENTS. This Lease constitutes the entire agreement between the parties. This Lease may be amended, modified or terminated at any time, but an amendment or modification changing the scope or terms of this Lease shall have no force or effect unless it is in writing and signed by all parties to this Lease.
(THE REMAINDER OF THIS LEASE IS BLANK.  SIGNATURES ARE ON THE FOLLOWING PAGE.)
IN WITNESS WHEREOF the parties hereto have caused this Lease to be duly executed by their respective authorized officers and officials, and their respective seals affixed as of the day and year first above written.
ATTEST:
LESSEE:
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       By: _________________________________

Signature

[image: image9]                    Name: ______________________________
Printed Name
_____________________________                      Title: ________________________________

Title
LESSOR
COMMONWEALTH OF PENNSYLVANIA
Acting Through

DEPARTMENT OF GENERAL SERVICES

ATTEST:

[image: image10]                      By: __________________________________

                                                         Name: _______________________________
                                                            Title: ________________________________
                                                                       ________________________________

APPROVED AS TO FORM AND LEGALITY
OFFICE OF GENERAL COUNSEL                  OFFICE OF ATTORNEY GENERAL
By: ____________________________                  By: ______________________________
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